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The New Labor Injunctions Law 


On March 23, 1932, President Hoover affixed his signa- 
ture to the Norris bill which limits the jurisdiction of 
federal courts sitting in equity cases arising out of labor 
disputes. Legislation for eradicating abuses practiced by 
courts in issuing injunctions in labor disputes has been 
under consideration since December 12, 1927, when the 
so-called Shipstead bill was introduced. 

After the hearings on the Shipstead bill the Senate Com- 
mittee on Judiciary invited Professor Felix Frankfurter 
and Professor Francis B. Sayre of the Harvard Law 
School, Professor Herman Oliphant of the Johns Hopkins 
University Institute of Law, Edwin E. Witte of the Wis- 
consin Legislative Reference Library and Donald R. Rich- 
berg, attorney of Chicago, to assist the committee in draft- 
ing proper legislation. The result was the Norris bill upon 
which many hearings were held. It was finally reported 
out favorably on February 4, 1932. 

Both the Democratic and Republican parties in their 
last national platforms promised remedial legislation and 
the committee concluded that public sentiment as ex- 
pressed at the hearings indicated the need for limitations 
on the issue of injunctions by federal courts. 

The committee declared that the “primary object” of the 
bill was “to protect labor in the lawful and effective exer- 
cise of its conceded rights” of “free association” and “the 
right to advance the lawful objects of association.” The 
committee found confirmation in the decisions of the 
United States Supreme Court’ that Congress has the con- 
stitutional right to limit inferior federal courts in the exer- 
cise of their equity powers. From the same source the 
committee found confirmation of the right of Congress to 
define public policy pertaining to labor problems. The 
cominittee pointed out that public policy, as defined in the 
Railway Labor Act granting the workers freedom of asso- 
ciation and designation of their representatives without 
interference or coercion on the part of employers, had 
already been upheld by the Supreme Court in the case of 
Texas and New Orleans Railroad Co. v. Brotherhood of 
Railway Clerks, May 26, 1930. 


Pustic Poricy 


The law contains perhaps the most significant statements 
of public policy affecting labor problems ever included in 
any federal legislation: “Whereas under prevailing eco- 
nomic conditions developed with the aid of governmentai 


1 Myers v. United States, 272 U. S., 52; Cary v. Curtis, 3 How. 
2, MV S. at 244); Kline v. Burk Construction Co., 260 U. S., 


authority for owners of property to organize in the cor- 
porate and other forms of ownership association, the indi- 
vidual unorganized worker is commonly helpless to exer- 
cise actual liberty of contract and to protect his freedom of 
labor, and thereby to obtain acceptable terms and condi- 
tions of employment, wherefore, though he should be free 
to decline to associate with his fellows, it is necessary that 
he have full freedom of association, self-organization, and 
designation of representatives of his own choosing, to 
negotiate the terms and conditions of his employment, and 
that he shall be free from the interference, restraint, or 
coercion of employers of labor, or their agents. in the 
designation of such representatives or in self-organization 
or in other concerted activities for the purpose of collec- 
tive bargaining or other mutual aid or protection; there- 
fore, the following definitions of, and limitations upon, 
the jurisdiction and authority of the courts of the United 
States are hereby enacted.” 


Tue “Yettow Doc ContTRActT” 


Agreements by which workers are compelled to promise, 
as a condition of obtaining or retaining employment, that 
they will not join a union while working for an employer 
are declared by the new law contrary to public policy and 
may not afford any basis for granting legal or equitable 
relief by any court of the United States. Labor knows 
this type of agreement as a “yellow dog contract.” This 
same section (3) also applies to any promise or under- 
taking in conflict with the declaration of public policy. 

The committee pointed out that “yellow dog” contracts 
are void because employes sign them under coercion. “If 
men must agree in advance to surrender any real liberty of 
contract in order to obtain employment they are, under 
coercion of necessity, forced into working under conditions 
of involuntary servitude.” Such contracts are entered into 
without any consideration of the employe. “In practically 
every case there is no hiring for a definite period; no 
assurance of either work or fixed wages. The employer 
gives up none of his freedom of action and furnishes no 
consideration for the promise of the employe that he will 
surrender ordinary rights of ‘liberty of contract’ which . .. 
[belong to] every free citizen.” 


Asuses oF INJUNCTIVE PowER 


The following provisions of the law are aimed directly 
at prohibitions which the courts have included in in- 
junctions, In the future they are forbidden to prohibit 
any person or persons, who participate in an industrial 
dispute, whether singly or in concert, from doing the fol- 
lowing acts: “(a) Ceasing or refusing to perform any 
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work or to remain in any relation of employment; (b) be- 
coming or remaining a member of any labor organization 
or of any employer organization, regardless of any such 
undertaking or promise as is described in section 3 of this 
act; (c) paying or giving to, or withholding from, any 
person participating or interested in such labor dispute, any 
strike or unemployment benefits or insurance, or other 
moneys or things of value; (d) by all lawful means aiding 
any person participating or interested in any labor dispute 
who is being proceeded against in, or is prosecuting, any 
action or suit in any court of the United States or of any 
state; (e) giving publicity to the existence of, or the facts 
involved in, any labor dispute, whether by advertising, 
speaking, patrolling, or by any other method not involving 
fraud or violence; (f) assembling peaceably to act or to 
organize to act in promotion of their interests in a labor 
dispute; (g) advising or notifying any person of an in- 
tention to do any of the acts heretofore specified; (h) 
agreeing with other persons to do or not to do any of the 
acts heretofore specified; and (i) advising, urging, or 
otherwise causing or inducing without fraud or violence 
the acts heretofore specified, regardless of any such under- 
taking or promise as is described in section 3 of this act.” 
When persons who are participating in a labor dispute 
do the things enumerated above, the courts of the United 
States are forbidden to issue a restraining order or a 
temporary or a permanent injunction against them on the 
ground that they are engaged in an unlawful combination 
or conspiracy. This provision gives American workers 
somewhat the same status in relation to the law of con- 
spiracy as the British workers have had since 1875. 
Furthermore, no officer or member of a labor organi- 
zation and no labor organization can be held liable in a 
suit for damages, arising out of a labor dispute, because of 
unlawful acts of individual officers, agents and members 
“except upon clear proof of actual participation in, or 
actual authorization of, such acts, or of ratification of such 
acts after actual knowledge thereof.” In the past Ameri- 
can labor unions have been subjected to suits for damages 
under the Sherman Anti-Trust Act in connection with 
which their funds were exhausted and the property of 
individual members was attached. This amounts to un- 
limited liability for members of unions whereas stock- 
holders of a corporation are liable only for the amount of 
their investment in the corporation. Section 6 of the act 
gives American unions the status that British unions ac- 
quired under the Trades Disputes Act of 1900. Individuals, 
however, are subject to punishment for criminal acts. 


PROCEDURE 


Before courts can issue temporary or permanent injunc- 
tions they must hear the testimony of witnesses in support 
of and in opposition to allegations of the complainant. It 
must be shown that unlawful acts have been threatened or 
committed, that “substantial and irreparable injury” to the 
complainant’s property will follow, that greater injury 
will be inflicted upon the complainant by denial of relief 
than will be inflicted upon the defendant by granting of 
relief, that the complainant has no adequate remedy at 
law, and that public officers whose duty it is to protect the 
complainant’s property are unable or unwilling to furnish 
adequate protection. Furthermore, the court is prohibited 
from restraining any persons other than those who have 
threatened or committed unlawful acts. This provision is 
aimed at “blanket” injunctions which frequently restrain 
persons not connected with labor disputes. 

Hearings may be held only after personal notice has 
been given “to all known persons against whom relief is 


sought” and to public officials whose duty it is to protect 
the complainant's property. However, if the complainant 
alleges that, unless a temporary restraining order is issued 
immediately, “substantial and irreparable injury” to his 
property will be unavoidable and if he presents testimony 
under oath which, if sustained, would justify the court in 
issuing a temporary injunction after notice and hearing 
the parties, the court may issue a temporary restraining 
order effective for five days. But the complainant must 
give bond sufficient to recompense those enjoined for ex- 
pense and damage “caused by the improvident or erroneous 
issuance of such order” and for the expense of defense of 
the suit if injunctive relief is subsequently denied. 

Furthermore, the complainant must “comply with any 
obligation imposed by law which is involved in the labor 
dispute in question” and he must have made “every 
reasonable effort to settle such dispute either by negoti- 
ation or with the aid of any available governmental ma- 
chinery of mediation or voluntary arbitration.” This pro- 
vision is particularly pertinent in railway labor disputes 
and is in conformity with the rule of equity that the com- 
plainant must come into court “with clean hands.” 

Restraining orders and temporary and permanent in- 
junctions must not be granted “except on the basis of 
findings of fact made and filed by the court in the record 
of the case prior to the issuance of such restraining order 
or injunction; and every restraining order or injunction 
granted in a case involving or growing out of a labor dis- 
pute shall include only a prohibition of such specific act 
or acts as may be expressly complained of in the bill of 
complaint or petition filed in such case and as shall be 
expressly included in said findings of fact made and filed 
by the court as provided herein.” 


The court must forthwith certify the record to the Cir- 
cuit Court of Appeals for review and the appeal court 
must affirm, modify, or set aside the injunction “with the 
greatest possible expedition.” . 


ConTEMPT 


A person charged with contempt committed other than 
in the presence of the court, or so near thereto as to inter- 
fere with the administration of justice, must be granted a 
speedy and public trial by an impartial jury. If the charge 
of contempt arises from an attack, other than in the pres- 
ence of the court, on the character and conduct of the 
judge, the defendant may demand a trial before another 
judge. “Upon the filing of any such demand the judge 
shall thereupon proceed no further, but another judge 
shall be designated in the same manner as is provided by 
law. The demand shall be filed prior to the hearing of the 
contempt proceeding.” These provisions apply to cases in 
which newspapers have attacked the character and con- 
duct of judges as well as to cases arising out of labor 
disputes. 

The act also carefully designates those who shall be 
regarded as parties to a labor dispute and limits the regu- 
lations to subsidiary courts of the United States. The 
United States Supreme Court, as a coordinate branch of 
government, derives its powers from the Constitution. It 
remains to be seen whether, as a result of the act, the 
Supreme Court will change its attitude toward “yellow 
dog” contracts and, in conformity with the act, will limit 
the application of the law of conspiracy in connection with 
labor disputes. 

The provisions of the law are in large part similar to 
the proposals outlined by this Department two years ago. 
(See INFoRMATION Service for March 8, 1930.) 
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The Scottsboro Decision 


The verdict of the trial court in the Scottsboro case 
(See INFORMATION SERVICE of January 23 for an account 
of the case) was upheld by the Alabama Supreme Court 
for seven of the eight Negroes condemned to death for 
raping two white women in a freight car about a year ago. 
The verdict in the case of the eighth Negro was reversed 
since he claimed to be under 16 years of age and therefore 
could not be legally tried in the trial court. The lower 
court was ordered to ascertain his age and, if his claim 
was sustained, to turn the case over to the county juvenile 
court. The convicted men were sentenced to die on 
May 13. 

Three separate decisions (8 Div. 320, 321, 322) were 
rendered in the eight cases but the same conclusion was 
reached in each, with the one exception noted above. 

The decisions represented a six to one division of the 
court, Chief Justice C. J. Anderson alone dissenting. The 
court found that the evidence presented showed that the 
crime was committed and that the identification was ade- 
quate. The arguments of the appellants that there were 
irregularities in the drawing of the indictment, in the call- 
ing of the jury, etc., were not sustained. The court did 
give more consideration to the claim that public opinion 
was so inflamed that a fair trial could not be held in 
Scottsboro. It concluded, however, that the “evidence 
fails to show that their trial was dominated by a mob or 
mob spirit, or that there was at any time any mob present 
at, or during, the trial, or that the jury was inflamed 
against the defendants to the point where they could not, 
or did not, give the defendants a fair and impartial trial; 
nor does the evidence show that there was any violence, 
actual or threatened against the defendants, from the 
time of their arrest to the conclusion of their trial.” Like- 
wise the court rejected the argument that the jury was 
affected by the demonstration following the first verdict, 
and that failure to interrogate the jury in regard to race 
prejudice and the exclusion of Negroes from the jury in- 
volved failure to give the accused their legal rights. In 
short, “not only is there a lack of evidence that the citizen- 
ship of Jackson County intended other than a legal and 
fair trial of these cases, but direct evidence that such was 
the general expression.” The court also commented on 
“the manifest and obvious guilt of the accused.” 

Chief Justice Anderson in his dissenting opinion said, 
however, that the boys should be given a new trial because 
of the “fever heat” of the community which made a “fair 
and impartial trial” impossible. He points out that “every 
step that was taken from the arrest and arraignment to the 
sentence was accompanied by the military,” that the ac- 
cused did not have adequate opportunity to confer with 
counsel for the preparation of their case, that the counsel 
for the accused made no argument before the jury while 
the prosecutor made two, that the demonstration in the 
courthouse over the first verdict was “hound to have some 
influence over those to try the succeeding cases,” that there 
was “no discrimination whatsoever” in fixing the punish- 
ment which might have been expected because of age, 
responsibility for leadership, etc. 

It was announced in the daily press on April 19 that the 
condemned youths have been given a stay of sentence to 
June 24 in order that they may appeal to the United States 
Supreme Court. This appeal may be brought either 
directly on a writ of certiorari or by way of the federal 
district court on a writ of habeas corpus. Precedent for 
such action lies in the decision of the United States Su- 
preme Court in the Arkansas riot case in 1922. Justice 
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Holmes who wrote the majority opinion of the court in 
that case ruled that “a trial for murder in a state court 
in which the accused are hurried to conviction under mob 
domination without regard for their rights, is without due 
process of law and absolutely void.” (Quoted in New 
Republic, New York, April 6.) 

Newspaper opinion in the South quite generally upholds 
the verdict, though a few newspapers regret that a new 
trial was not granted. The Birmingham ge-Herald for 
March 25 says: “Many Alabamians will regret the fact 
that a majority of the Supreme Court did not follow 
Chief Justice Anderson in the Scottsboro cases. . . . 
(;ranted that a change of venue was not necessary, or that 
the swiftness of the procedure was not incompatible with a 
fair trial, the fact remains that there was an element of 
mob feeling in the air and that a well-planned defense was 
not offered. 

“As though other considerations were not harassing 
enough, the Communists made haste to exploit this oppor- 
tunity to give trouble... .. Public opinion in Alabama 
could not help being unfavorably affected by this attempt 
to pillory the civilization of the state.” 

The Norfolk, Va., Pilot, for March 26, faces squarely 
the fact that, if eight white youths were similarly accused, 
“no jury could have been found in Alabama that would 
have sentenced them to die . . . It was the biracial nature 
of the crime that lifted it to the status of a capital offense 
and not the crime itself. That can not be denied. As long 
as it can not be denied, it can not be held that justice has 
heen meted out in the Scottsboro case with that complete 
disregard of class, condition and color that the funda- 
mental law of this country prescribes.” 

The bulk of Southern editorial opinion, however, seems 
to approve the verdict. Criticism of “‘meddlers” is fre- 
quent, whether Communists or merely “Northern know- 
nothings.” According to the Savannah, Ga., News, “the 
butters-in set up a barrier over which mercy could hardly 
to mount.” 

he Charleston, S. C., News and Courier says: “he 
plain truth is that seldom in the South has there heen a 
higher and better illustration of orderly, lawful. civilized, 
procedure than in this Scottsboro case, in Alabama. . . . 
The interferers with the courts in Alabama are the arrayed 
accessories and promoters of lynch law in the Southern 
states. They are breeding lynchers, they care less than 
nothing about the poor Negroes, they would welcome the 
lynching of a thousand Negroes because they think it help- 
ful to their cause of disorder and anarchy.” 

The Montgomery, Ala., Advertiser concludes that “while 
these hapless men have been tried in the press and on the 
soap box, as well as in orderly, oath-bound courts, they 
were fairly tried only in the courts.” 


Law Enforcement in Hawaii 


In connection with the recent spectacular crimes in 
Hawaii a report on law enforcement in the islands was 
made by Assistant Attorney General Richardson of the 
United States Department of Justice and submitted to the 
Senate by Attorney General Mitchell. According to the 
summary of this report published in the daily press on 
April 4, “no organized crime, no important criminal class 
and no criminal rackets,” were found in Hawaii. The 
amount of crime in Honolulu is not disproportionate to 
the increase in population or excessive in comparison 
with conditions in cities of the same size on the mainland. 
But the investigators did find “ample evidence of extreme 
laxity in the administration of law enforcement agencies,” 
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and “a condition of inefficiency in the administration of 
justice which, in effect, constituted an invitation to the 
commission of crime, and which had largely destroyed the 
morale of the law-enforcement agencies, with a resulting 
loss of public confidence.” These conditions had caused 
“a feeling of personal unsafety” among many citizens. 
Because of “the unusual conditions of race, society and 
industry in the territory” the continuance of such laxity is 
“fraught with much social and political danger.” 

The investigators believe that “more consistent law en- 
forcement” is possible in Hawaii than on the mainland 
because of the smallness of the area and its isolation. A 
higher degree of law enforcement is needed in Hawaii than 
on the mainland because of the importance of Hawaii as 
a military and naval post in order “to avoid embarrassment 
of the military and naval force,” and also because of the 
territory’s importance as an experiment in the develop- 
ment of constitutional self-government by a backward 

ople. 
pert he specific charges made by the investigators are that 
the Honolulu police administration is “impotent, undisci- 
plined, neglecttul, and unintelligent, with its chief concern, 
political activity.” The head of the police, the county 
sheriff, is “wholly inexperienced in police administration.” 
The county prosecutor of Honolulu likewise is “immersed 
in politics,” and ‘prosecutions had fallen into disrepute.” 
While efforts have been made to remedy these defects, the 
most important step is to remove the police and public 
prosecutors from politics. 

The investigators recommend that a territorial police 
head for all Hawaii and an attorney general to have charge, 
with his deputies, of .all public prosecutions in the terri- 
tory be appointed by the President. 

‘the judges were found to be competent. There was 
no “serious complaint of the jury system.” The prison 
system, on the other hand, is ‘‘very inefficient.” The High 
Sheriff in charge of the state prison is “entirely without 
experience or disciplinary ability.” The parole system is 
“exceedingly lax.” 

In regard to general social evils the investigators found 
‘much prostitution .. . due largely to the large number of 
single men and the large number of service men stationed 
within the territory” ; reasonably good enforcement of the 
prohibition law; relatively less sex crime than in many 
cities on the mainland, in spite of the reports regarding 
the “alleged proclivity of members of the Hawaiian race 
in sexual crime.” 

The investigators “are strongly inclined” to recommend 
the censorship of moving pictures for the benefit of the 
youth of the island. The unemployment situation is likely 
to become ‘‘very serious” in the near future. Therefore, 
they recommend that the importation of common labor 
should be stopped. 

Although the investigators did not find that serious race 
prejudice exists in Hawaii they fear that it may be aroused 
by the ‘violent partisanship” resulting from the recent 
rape and murder cases. 


Walter Lippmann on the Underworld 


Walter Lippmann, writing in the New York Herald 
Tribune for April 1, says that the American people “know 
that they are beset by organized criminals who operate on 
a scale which has horrified the civilized world. They know 
that unless they master this evil it will master them... . 

“The most destructive phase of the whole thing is the 
feeling of the ordinary man that he is impotent and de- 


feated. For unless he can translate his indignation into 
action, he will lose it and become demoralized, and the 
public spirit upon which everything else depends will 
evaporate in words... . 

“We cannot expect, I think, that a nation of pioneers 
and immigrants, who have lost touch with the established 
habits of the past and are still restless and unsettled in 
their constantly changing environment, should have at- 
tained the degree of order and discipline that exists among 
some of the older nations of the west. But we might 
reasonably hope that we would not sink into a defeatist 
attitude before the barbarism in our midst.” 

Mr. Lippmann’s explanation is that we are frustrated 
by two traditions. The first is “belief that the laws must 
represent not merely a reasonable adjustment of human 
interests but what the majority of the voters regard as the 
highest and noblest ideals. ... As a result, the American 
people have insisted upon outlawing human propensities 
in which they rather generally indulge. They have pushed 
into the underworld activities which in all other civilized 
countries are regulated by custom and law.” 

But at the same time they insist “that the government 
which executes these laws shall be weak. The same voters 
and the same lawmakers who enact laws that no despotism 
has ever been able to enforce are jealous to the point of 
absurdity at intrusting the executive and judiciary with 

wer. It is fair to say, 1 think, that we have the strongest 

ws and the weakest government of any highly civilized 
people. ... 

“The American people are as yet unprepared to give up 
their right to have laws which express their faith in moral 
perfection. They are unprepared to establish governments 
which have authority and power if that means giving up a 
measure of liberty and democracy. But until they are pre- 
pared to alter their basic prepossessions in these respects 
they will continue to have majestic laws and immense law- 
lessness.” 


The Development Unit In Rural Missions 


Dr. Kenyon L. Butterfield, counsellor on rural work of 
the International Missionary Council, has reported on the 
interest found among missionary leaders in the establish- 
ments of rural reconstruction units. These units are much 
like the “larger parishes” in the United States. A confer- 
ence on rural work having delegates from all parts of 
India, Burma and Ceylon, summed up the four days’ con- 
sideration of Christian rural work in the following recom- 
mendation : 

“It is our considered judgment that the creation of rural 
reconstruction units having their roots in the great human 
interests of the church, the school, the home, the hospital, 
and the bank . .. should be the united policy of missions 
and churches, and that the National Christian Council 
should do everything in its power to further such a policy.” 

In other parts of the Far East, particularly in the Phil- 
ippines, China and Japan, and in South Africa the same 
conclusions have been reached at recent conferences of 
missionaries. 

Dr. Butterfield holds that this plan, which is the matured 
expression of experienced workers, has three significant 
values. It implies (1) concentration for experimental 
work, (2) a correlated program of community building, 
(3) Christian leadership in a program which is in the 
words of the Jerusalem Conference, “sufficiently compre- 
hensive to serve the whole man in every aspect of his life 
and relationships.” 
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